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Presentation Overview 

I. Content and brief history of the Working Time 

Directive 

1. Purpose and provisions of the Directive 

2. Attempted revisions, review process and Eu-level case-law 

 

II. The 2017 Initiative: an attempt to clarify the text 

to improve its implementation 

1. The Implementation Report 

2. The Interpretative Communication 

 

III. And now? 



• Directive 2003/88/EC consolidates and replaces 
Directives 93/104/EC and 2000/34/EC  

 

 

• Sector-specific Working Time Directives:  
• road transport  

• civil aviation  

• seafarers 

• rail services 

• inland waterway 

I. Content and brief history of the Working 
Time Directive 



Purpose of the Working Time 
Directive 
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• Article 31(2) of the EU Charter of Fundamental 
Rights (same value as Treaties): "Every worker has the right 
to limitation of maximum working hours, to daily and weekly 
rest periods and to an annual period of paid leave"  

 

• Part of the EU's health and safety laws to protect workers 

 

• Sets minimum standards which have to be transposed 
and can be adapted by the national legislation, for example 
minimum rights to leave or a limitation of working time 

 



Main provisions 
 

 
Daily rest (Art. 3)  11 consecutive hours 

Breaks (Art. 4) 1 break when working > 6 hrs 

Weekly rest (Art. 5) 24 hours (+ 11 hrs daily rest) 

Max. weekly working time 
(Art. 6) 

48 hours in average 

Maximum daily working 
time for night workers (Art. 
8) 

8 hours per 24 hours  

Minimum paid annual leave 
(Art. 7) 

4 weeks 



Derogations 
'Autonomous 
workers'  
(Art. 17 (1)) 

Where "duration of working time is not measured 
and/or predetermined"; i.e. worker has full control 
over both volume & organisation of working hours  

Specific situations  
(Art. 17 (2) & (3)) 

Derogating from all except Art. 6 
Where continuity of service required and in case of 
accident or imminent risk of accident 
Implies 'compensatory rest'   

Individual opt-out 
from Art. 6 (Art. 22) 

Where the 48 hours weekly limit may be exceeded 
subject to individual worker's consent. 

Limits to the 
derogations from the 
reference period for 
Art. 6 (Art. 19) 

Standard: 4 months; extension possible: 
- by law to 6 months 
- by collective agreements to 12 months  



Tentative revisions and review 
process 

 2004-2012: Unsuccessful attempts to revise the 
Directive 

• Between the Council and the Parliament (2004-
2009) 

• Between the Social Partners (2010-2012) 

 

 2013-2016: Review process (including studies and a 
public consultation) 

http://ec.europa.eu/social/main.jsp?catId=706&langId=en&intPageId=205
http://ec.europa.eu/social/main.jsp?catId=333&consultId=14&visib=0&furtherConsult=yes&langId=fr
http://ec.europa.eu/social/main.jsp?catId=333&consultId=14&visib=0&furtherConsult=yes&langId=fr
http://ec.europa.eu/social/main.jsp?catId=333&consultId=14&visib=0&furtherConsult=yes&langId=fr


Eu-level case-law 

• The Directive was brought early on before the 
Court of Justice of the European Union, via an action 
for annulment and numerous preliminary references 

 

• The rulings had major impact on the transposition 
and implementation: scope of the directive, notion of 
'worker', notion of 'working time', paid annual leave 

 

• The Court interprets the Directive in light of its 
purpose and legal basis: the protection of the health 
and safety of workers 



EU-level case-law 

Total of 68 cases 
of which: 

 
- 53 have been 

ruled upon 
- 4 have been 

withdrawn 
-11 are currently 

pending 
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 Adoption of two documents to ensure a better 
understanding and implementation of the Directive to 
deliver better results for citizens, businesses and public 
authorities: 

 

• The Interpretative Communication aims to increase 
legal certainty and clarity, through comprehensive legal 
guidance on the Directive and its case-law; 

 

• The Implementation Report analyses the state of play 
as regards the transposition of the Directive and 
identifies remaining or arising issues in the 28 EU Member 
States. 

II- The 2017 Initiative: an attempt to clarify 
the text to improve its implementation 



1. The implementation report 

• Article 24 of the Working Time Directive requires a report 
on how the Directive is implemented in the Member 
States every 5 year. 

 

 

• Sources: Member States reports, national and European 
level social partners reports, own legal research, previous 
infringements and complaints, previous implementation 
report, national labour law experts 



Key findings – overall views 

• The large majority of workers are covered by working time 
rules that respect EU legislation. In many cases national rules 
afford greater protection than what is required under the 
Directive. 

 
• The compliance of Member State legislation is 
improving, for example as regards annual leave for people on 
sick leave or maternity/parental leave, on-call time and 
maximum working time. 

 
• Many problems of transposition remain. The application of 
the derogations from daily and weekly rest is the most common 
problem. 

 

 



Key findings – overall views 

• Member States are still divided in terms of whether 
they apply the Directive’s limits on working time for 
each individual worker or for each employment 
relationship/contract. A majority apply the limits per 
worker. 

 

• Persistent issues on maximum working time, limits 
to night work, and derogations from rest and annual 
leave for workers in public services, in particular as 
regards police forces, armed forces and health personnel. 

 



2. The Interpretative Communication 
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Objectives: 

 

• offer greater certainty and clarity to national 
authorities; 

 

• help better apply the Directive’s provisions; 

 

• ensure the effective enforcement of existing EU 
minimum standards and therefore support better 
protection of workers’ health and safety. 

 



The Interpretative Communication  

What is it? 

 

  A document compiling and clarifying the 
provisions of the Directive and their interpretation  
arising from the Court's case-law in a single document 

 

• Based on case-law and historical documents 

• Includes own Commission interpretation (clearly identifiable) 
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The Interpretative Communication 

Legal value? 

 
• The Communication is non-binding and does not create 

new EU law 

• The final competence to interpret EU law lies with the Court: 
"[The Court of Justice of the European Union] shall ensure that in 
the interpretation and application of the Treaties the law is 
observed." (Article 19 of the Treaty on the European Union) 

 

• The Commission, as guardian of the treaties, provides its 
guidance to support individuals and authorities in 
absence of CJEU case-law 



The Interpretative Communication 

Added value? 
 

• Clarity and Transparency 

 Summarise and bring into a single document the Court 
case-law 

 

• Equal treatment 

 grant all Member States and stakeholders with the 
same information on the Commission's views on a 
limited number of unresolved issues 



Scope of the Directive 
 

• Personal scope: 

• "worker": an autonomous EU law meaning 

• Application of the Directive's provisions in case of 
concurrent contracts 

 

• Material scope: a very limited exclusion 

 

• Provisions: No provisions about statutory 
working time, pay… 
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The Interpretative Communication - 
Content  



Definition of working time 
 

• A definition based on three criteria:  

 The worker is 'at work', 

 at the employer's disposal and  

 carrying out his activity 

 

•  Applied to specific periods of time: 

 On-call and stand-by time 

 Time spent travelling 
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The Interpretative Communication - 
Content  



Maximum weekly working time 

 

• Encompassing all 'working time' 
 

• Calculated over a reference period:  

• up to 4 months, 6 or 12 months depending on the 
situation 

• of which the minimum paid annual leave and periods of 
sick leave must be excluded 
 

• Direct effect 
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The Interpretative Communication - 
Content  



Paid annual leave 
 

• A minimum of 4 weeks subject to no conditions: 

• Member States may regulate the exercise of this 
right but not condition its existence 

 

• A right to payment during leave 
 

• Interaction with other types of leave 
 

• Allowance in lieu 
 

• Direct effect 
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The Interpretative Communication - 
Content  



Derogations 

 

• 'autonomous workers' 
 

• Derogations for certain sectors, shift and 
split work and by collective agreements: 

• The requirement of equivalent compensatory rest 

• The exception  of appropriate protection 
 

• The 'Opt out' 
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The Interpretative Communication - 
Content  



III. And now? 

• Cooperation with Member States 
 

• Infringement proceedings 
 

• Preliminary references 
Recent judgment: C-175/16 Hälvä 

 Pending cases: C-518/15, Matzak, C-214/16 King, C-
306/16 Maio Marques da Rosa, C-569&570/16 Bauer, C-
619/16 Kreuziger, C-684/16 Max Planck Gesellschaft, C-
12/17 Diçu, C-147/17 Sindicatul Familia, C-385/17 Hein, 
E-19/16 Torbjorn Selstad Thue 
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Thank you for your attention ! 
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